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Introduction
1. The Morrison Government's first major workplace reform Bill was introduced into
Federal Parliament on 9 December 2020. While the Fair Work Amendment (Supporting
Australia's Jobs and Economic Recovery) Bill 2020 (the Omnibus Bill) did not represent
an overhaul of workplace laws, it did apply touch paint to key aspects of the former
Labor Government's Fair Work system that have created controversy, uncertainty and
calls for change. It also aligned with the Government's focus on productivity, job
creation and wage growth.
2. Since its introduction in December there has been a campaign led by unions against
some aspects of the Omnibus Bill, amidst uncertainty over whether it would pass
through the Senate. This resulted in the most controversial aspect of the Omnibus Bill
being removed prior to its introduction in the Senate: the Fair Work Commission is
currently empowered to approve enterprise agreements that do not pass the Better Off
Overall Test (BOOT) if, because of exceptional circumstances, approval of the
agreement would not be contrary to the public interest. The Omnibus Bill provided that
circumstances specifically including the impact of COVID-19 may be a reason in
themselves for an enterprise agreement not being contrary to the public interest. This
change had a sunset clause of two years, but has now been removed from the
Omnibus Bill.
3. The Omnibus Bill was introduced in the Senate on 16 March 2021. In the temprorary
absence of Minister for Industrial Relations, Christian Porter, the Omnibus Bill was
advanced by the Acting Minister, Michaelia Cash. With the Labor Party and the Greens
opposing the Omnibus Bill, the Government required the support of three of the five
crossbench Senators to pass the new legislation. While they had the support of One
Nation Senators, its task was made more difficult when Senator Griff of Central Alliance
indicated he would only support the Omnibus Bill regarding amendments to casual
employment and compliance and enforcement.
4. Facing resistance in the Senate, and with the next sitting in May, the Government was
forced to strip back its reforms at the last moment. The only changes that did survive
were changes to casual employment arrangements, with even changes regarding
compliance and enforcement (particularly wage theft) that had broad cross-party
support withdrawn by the Government. The result is a much more modest change to
the legislative reform agenda than was earlier anticipated. Further, as a result of
modifications made in the Senate, the changes to casual employment arrangements
that were made must be reviewed as soon as practicable after a period of 12 months
to ensure that they are appropriate and effective, and to consider whether amendments
should be made to improve the changes.
5. The key reforms for the Omnibus Bill regarding casual employment are outlined below.
Additionally, the withdrawn amendments have also been summarised, in anticipation
that the Coalition Government may try to pass these into legislation.

Casual Employment
6. The Omnibus Bill proposes a framework designed to provide more certainty for
employers and casual employees.
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7. Part of the framework proposes a new definition for casual employees at section
15A, which will override the definition that has evolved over time at common law and
responds to the decisions in WorkPac v Skene [2018] FCAFC 131 (Skene) and
WorkPac v Rossato [2020] FCAFC 84 (Rossato).

Rossato Decision
8. On 20 May 2020 a Full Bench of the Federal Court dismissed WorkPac's bid to
overturn the 2018 Skene decision, and determined that another of its 'casual'
employees, Mr Rossato, was not a casual employee and was entitled to be paid
accrued leave and public holiday entitlements. A critical part of the decision was that
attempting to offset these entitlements against the casual loading paid to an employee
to compensate for not receiving these entitlements was not permissible.
9. The Court found that Mr Rossato was not a casual employee. In particular, the Court
considered that Mr Rossato and WorkPac had agreed on employment of indefinite
duration which was stable, regular and predictable, and critically, there was a firm
advance commitment of continuing work.
10. In short, the Court found that the essence of casualness was missing. There was not
an absence of a firm advance commitment to indefinite work nor any evidence of the
characteristics of casual employment of irregularity, uncertainty, discontinuity and
intermittency of work or work patterns.
11. In making its finding, the Court placed significant emphasis on the following factors
relating to Mr Rossato's employment:
a. Mr Rossato was engaged under six consecutive contracts over a period of
three years and eight months;
b. he was subject to a regular pattern of work, work which was determined via
long term rosters containing pre-determined hours;
c. he did not have any meaningful mechanisms to accept or reject such shifts;
d. whilst completing work he was able to use free on site accommodation during
a roster cycle because he lived a long distance from the mines where he was
employed as a production worker; and
e. overall, there appeared to be mutual assumptions of ongoing and continuing
work.
12. In light of the above, Mr Rossato was found to be entitled to payment under the Fair
Work Act with respect to paid annual leave, paid personal/carer’s leave, paid
compassionate leave and payment for public holidays.

13. The other key takeaway from Rossato is that the Court found that WorkPac was not
entitled to use any payments or casual loading to set off these entitlements. This was
despite "set-off" clauses contained in each engagement with respect to the casual
loading that had been paid to him, and legal principles that can enable one party to
recover from the other because of a mistake at law or to avoid unjust enrichment.

Amendments to casual employment
14. The new definition in the Fair Work Act seeks to address concerns from businesses
regarding the Skene and Rossato decisions, and provides that a person is a casual
3

employee if an offer of employment is made on the basis that the employer makes no
firm advance commitment to continuing and indefinite work according to an agreed
pattern of work, and the employee accepts the offer. This means that whether there is
an absence of a firm advance commitment to continuing and indefinite work according
to an agreed pattern of work must be assessed at the time the offer was made, against
the following exhaustive list of factors:
a. whether the employer can elect to offer work and whether the person can elect
to accept or reject work;
b. whether the person will work only as required;
c. whether the employment is described as casual employment; and
d. whether the person will be entitled to a casual loading or a specific rate of pay
for casual employees under the terms of the offer or a fair work instrument.
15. Employers will also be obliged to provide casual employees with a Casual Employee
Information Statement, as prepared by the Fair Work Ombudsman.
16. Critically these provisions may apply to all employees engaged as casuals, and
applies in relation to offers of employment that were given before, on or after
commencement of the amendments.
Casual Conversion
17. The Omnibus Bill also proposes changes to casual conversion. An employer must
make an offer to a casual employee for casual conversion if the employee has been
engaged for a period of 12 months, and during the last six months of that period, the
employee has worked a regular pattern of hours on an ongoing basis (ie regular and
systematic), which the employee could continue to work as a full-time or part-time
employee. An employee may request casual conversion on a similar basis.
18. As a result of modifications made in the Senate, this provision relating to casual
conversion does not apply to small business employers (ie those employers covered
by the Fair Work Act jurisdiction that employs less than 15 employees). Further, other
employers may avoid this offer if there are reasonable grounds not to offer casual
conversion, based on facts that are known or reasonably foreseeable at the time of the
decision not to make the offer. Reasonable grounds include that:
a. the employee’s position will cease to exist in the period of 12 months after the
time of deciding not to make the offer;
b. the hours of work which the employee is required to perform will be significantly
reduced in that period;
c. in that period, there will be a significant change in the days or times that the
employee’s hours of work are required to be performed, which cannot be
accommodated within the days or times the employee is available to work
during that period; and
d. making the offer would not comply with a recruitment or selection process
required by or under a law of the Commonwealth or a State or a Territory.
19. These provisions will apply to all employers (apart from small business employers) and
employees engaged as casuals who are not covered by a modern award already
containing a casual conversion clause. Although providing greater certainty, this
proposed amendment also provides employers some discretion to refuse casual
conversion.
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20. Amendments made in the Senate mean that disputes relating to casual conversion will
be dealt with as small claims proceedings. This includes disputes such as whether a
casual meets the requirements to be offered casual conversion or whether reasonable
grounds to avoid the offer exist. A court may make orders requiring an employer to
consider whether they must make an offer to convert the casual to permanent
employment, or make an order preventing an employer from relying on a particular
ground not to make such an offer or to refuse a request.
Offsetting Claims using the Casual Loading
21. The Omnibus Bill also seeks to address offsetting casual loading amounts. The
Omnibus Bill provides that in the event that a court finds that an employee has been
employed as a casual and paid a casual loading (or an identifiable amount), but the
employee is actually not a casual employee, the court must reduce any amount
payable by the employer to the employee (due to back pay for leave and public holiday
entitlements) by an amount equal to the loading amount.
22. As per the Omnibus Bill, the changes to the definition of casual employment apply
retrospectively. This includes the definition of casual employment and the potential
entitlements that an employee may have accrued; the effect of the legislation is that
the entitlements have not been accrued, and employees cannot make a claim for these
entitlements.
23. There was a broad consensus that the definition of casuals needed to be addressed,
and it is also sensible to address casual conversion. However, these provisions have
been criticised by unions as being too favourable to employers and encouraging
increasing casualisation of the workforce. Further, there have been indications that a
constitutional challenge to the amendments may be brought, on the grounds that the
Commonwealth has acquired property other than on just terms.

Modern Awards
24. Prior to modification in the Senate, the Omnibus Bill proposed to allow employers and
employees to enter into "simplified additional hours agreements". These
agreements would allow the employer and employee to agree that the part-time
employee work additional specified hours on one or more days and not be paid
overtime rates. The Requirements of the provision included the following:
a. The employer must explain to the employee that it is a "simplified additional
hours agreement";
b. The agreement must be made before the start of the first period of additional
hours;
c. If the agreement is not made in writing, the employer must make a written
record of the agreement before the end of the first period of additional hours;
and
d. Additional hours must be part of one or more periods of at least three hours.
25. These agreements would not have overridden other provisions of an award relating to
overtime. This means it would still count as overtime if the employee worked over 38
hour in a week, or over the maximum amount of hours in day, or outside the span of
ordinary hours. The provisions would be permitted for employers covered by 12 awards
listed in the Bill, correlating to those hardest hit by COVID-19.
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26. Further, the proposed "flexible work directions" would allow employers to direct an
employee to perform any duties that are within their "skill and competency", even if
those duties do not fall within the employee's role. This would be permitted if the duties
are safe (including COVID-19-safe), the employee has any necessary licence or
qualification for the duties, and the duties are reasonably within the scope of the
employer's business.
27. These directions expanded on the existing power of employers to direct an employee
to perform duties within the scope of the employee's role. If it had passed, these
directions would allow employers to direct employees to take on a more flexible range
of duties than they otherwise could.
28. The directions would also allow employers to direct an employee to work at a location
other than their normal place of work, so long as it is suitable for the employee's duties,
does not require unreasonable travel, and is safe (including COVID-19-safe).
29. Both types of direction include requirements that will be familiar to JobKeeper eligible
employers, including that:
a. the employee must receive at least three days' written notice of the direction;
and
b. the employer must consult with the employee or their representative (which
must be recorded in writing). Employers must also reasonably believe that the
direction is a necessary part of a reasonable strategy to assist in the revival of
their enterprise.
30. Employees under these directions would be paid the greater of their existing rate of
pay, or the base rate of pay for the new duties (if those duties are higher duties). These
directions would apply to all employers and employees covered by modern awards.
There is no requirement for the employer to have previously qualified for JobKeeper.

Enterprise Agreements
31. The previous Omnibus Bill made changes to enterprise bargaining a key feature of the
reform by easing the requirements for approval, speeding up the approval process and
tightening who can vote.
a. Changes to the BOOT: The Omnibus Bill sought to ease the
rigidity/earnestness with which the FWC has in recent times assessed whether
an EBA meets the BOOT. The FWC can only have regard to patterns of work
or types of employment if these are engaged in by award covered employees
or are reasonably foreseeable at the time the application for approval is made.
b. Notice of Employee Representational Right: The time period for serving a
notice of employee representational rights on employee when bargaining
begins is changed from 14 days to 28 days.
c. Time limit on approvals: The time period by which the FWC approves or not
approves an enterprise agreement had been limited to 21 working days, and if
it is not approved in that time, then it must produce a notice as to why it was
unable to do so
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d. Information provided during access periods: The Omnibus Bill sought to
ease up on the requirements of what needs to be provided to employees in the
seven day access period before voting begins to exempt information that is
already publicly available.
e. Who can vote? It sought to tighten up those who are eligible to vote in an EBA
ballot which has been a controversial issue, particularly with casuals. It
proposed that those who are eligible to vote are full and part-time employees
employed at the time when the employer requests staff to vote; and casual
employees who perform work at any time during the seven day access period.
This might mean that an employer must ensure that anyone in the seven day
period immediately before the vote is given an opportunity to then vote and a
casual who may have got access to the material during the access period may
be ineligible to vote because they did not perform work during the seven day
access period.
f.

Who can Intervene? It also sought to limit the extent to which the FWC informs
itself prior to approving or not approving an enterprise agreement limiting those
who can intervene in proceedings (namely unions who did not play a part in the
process).

g. Franchisees: The Omnibus Bill enabled a franchisee employer to become a
party to an existing enterprise agreement if a majority of the employees of the
franchisee employer approve the agreement in the usual way as for a new
enterprise agreement; and the agreement to which the franchisee employer
would become a party covers at least two or more other employers and the
employer carries on a similar business activity under the same franchise as
those other employers.
h. Transfer of business: It sought to prevent an EBA transferring with an
employee who joins a related employer if the employee voluntarily changed
employers. This means a voluntary transfer of employment between
associated entities initiated by an employee will not trigger a transfer of
business.
i.

Expiry of pre-Fair Work Act EBAs: There was a sunset clause on pre Fair
Work Act EBAs. Any EBAs which were made prior to the 1 January 2010 will
now cease to have effect, if not already terminated, on 1 July 2022. This
proposed change addresses so-called "zombie agreements" which continue to
have effect long after they have ceased

Greenfields Agreements
32. Greenfields agreements relating to "major projects" would have been able to apply for
up to eight years. This would replace the current four year maximum term. Major
projects will be any project of at least AU$500 million, as well as projects with
expenditure between AU$250 and AU$500 million assessed by the Minister as being
of national or regional significance or contributing to job creation.
33. In an important safeguard for employees, to certify the agreement the FWC must have
been satisfied that such a greenfields agreement contains an annual increase of the
base rate of pay for the life of the Agreement.
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34. This amendment addressed a long held concern that current four year greenfields
agreements are out of step with the reality of major projects that extend for significantly
longer than four years. The change would remove the risk that employers will be faced
with the uncertainty of industrial action mid-way through a project.

Compliance and Enforcement
35. The new criminal offence required an element of dishonesty and an intention on the
party who has underpaid to be captured by the criminal provision and did not apply to
one-off underpayments.
36. The offence would carry a maximum penalty of four years' jail and/or a fine of up to
AU$1.1 million for an individual and up to AU$5.5 million for a body corporate. Where
an individual is convicted of the criminal offence, they will be automatically disqualified
from being a company director for a period of five years under the Corporations Act
2001.
37. Other key changes included:
a. Increased maximum civil penalties by 50% where remuneration related
contraventions are not the result of intentional dishonest conduct but are a
result of inadvertent errors. Courts are also empowered to issue adverse
publicity orders.
b. Proposed tier system with separate maximum penalties depending on the size
of the employer and whether the contravention is a serious civil contravention.
c. Introduction of a new alternative penalty calculation method for remunerationrelated contraventions by employers (other than small business employers)
based on a multiple of the ‘value of the benefit’ obtained from the contravention.
The value of the benefit is determined by the court and multiplied by either two
or three times its value. The ultimate penalty imposed on a relevant employer
will be the greater of the maximum penalty or the ‘value of the benefit’ times
the applicable multiplier.
d. Introduction of a non-exhaustive list of the factors the FWO may take into
account in deciding whether to accept an enforceable undertaking in relation to
a civil contravention (including: whether the matter was self-disclosed to the
FWO, the circumstances, nature and gravity of the contravention, willingness
to cooperate with the FWO and address the impact of the contravention).
e. Increases to the small claims process cap from AU$20,000 to AU$50,000.
f.

Introduction of a civil provision which precludes employers from publishing job
advertisements with pay rates less than the applicable national minimum wage.

g. Proposed 50% increase in infringement notices fines and maximum penalties
for sham contracting and failing to comply with compliance notices from the
FWO.
38. These changes were mostly supported, with there being widespread support
particularly for the strengthening of the role of the FWO. The non-exhaustive list of
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factors including whether a matter was self-disclosed to the FWO is also an important
step, as currently there is a view that the FWO does not distinguish between those
who self-report and those who do not, leading to little incentive to do so. Despite this
cross-party support these amendments were removed from the final Bill by the
Government, causing condemnation in the Senate and from the unions.

Senate Inquiry and Report
39. On 10 December 2020, the Senate referred the Omnibus Bill to the Senate for inquiry
and report, which was handed down on 12 March 2021. The Omnibus Bill was
endorsed by Coalition members of the inquiry while Labor Party senators and a Greens
senator delivered dissenting reports. The Government senators acknowledged
concerns from employee groups regarding casual conversion arrangements and the
proposal to allow the Fair Work Commission to approve greenfields agreements of up
to eight years. However, they ultimately recommended the Omnibus Bill be passed
due to its role in addressing barriers to job creation, wages and economic growth, and
delivering certainty and benefits for employers and employees.
40. The Labor Senators' dissenting report referred to the Omnibus Bill as favouring
employer interests, and shifting fundamental safeguards in the industrial relations
system. Specifically, it notes concerns regarding the definition of casual employment,
and how it will allow for employment contracts that increase casualisation of the
workforce. It also outlines concerns that the proposed casual conversion provisions do
not offer a realistic pathway to permanency. The Labor Senators' dissenting report
further criticises the offsetting provisions as retrospectively depriving workers of their
legal entitlements; the fundamental bargaining protections being removed; and the
extended agreement periods for greenfield agreements.
41. The Greens Senator's dissenting report also rejects the bill as significantly eroding
workers' rights and undermining the role of unions in the enterprise bargaining process,
and recommends that the Senate oppose the bill.

Further Commentary
42. The Omnibus Bill has been strongly criticised by the Australian Council of Trade
Unions, who made a submission on 5 February 2021. Criticism is based on the
arguments that the changes will lead to more jobs being casualised, employers being
given more power in enterprise bargaining and criticism of the greenfields agreements
providing fewer rights to workers.
43. A submission was also made by a number of labour law academics on 5 February
2021, which touches on key proposals of the Omnibus Bill. A number of proposals,
particularly concerning compliance and enforcement, were supported. The sunsetting
of pre-FWC agreements and transfer of business changes was also welcomed, though
some minor amendments are suggested. However, parts of the Bill are criticised and
it is overall described as a 'deeply flawed initiative'. Concerns outlined include the
following:
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a. While agreeing with the necessity of a statutory definition for casual
employment, the submission is concerned the definition proposed would
entrench long-term casualization;
b. The 'simplified additional hours agreement' is described as a method of
contracting out of overtime pay entitlements, while the 'flexible work directions'
are stated to permit employees to be redeployed or relocated in situations
which have nothing to do with the pandemic;
c. The changes to the process for making agreements and having them approved
is criticised as weakening procedural safeguards in the Fair Work Act; and
d. That the proposed changes to greenfield agreements would place the Fair
Work Act in breach of international labour standards by abrogating the rights of
affected workers to strike for up to 8 years
44. The labour law academics' submission further states that the Omnibus Bill misses a
number of opportunities, particularly relating to the compliance and enforcement
framework.

Closing Comments
45. Despite the Omnibus Bill being heavily stripped back at the last moment, changes to
the definition of casual employment were made and will ease some concerns regarding
backpay to workers who could have been entitled to benefits under the previous
definition.
46. Some parts of the Bill that were withdrawn will come into law in the future. An example
is the amendments to compliance and enforcement, which enjoyed broad support, as
well as amendments such as the expiry of pre-Fair Work Act EBAs which was regarded
as sensible.
47. Despite this, many of the other amendments proposed were heavily opposed by unions
and the Labor Party, including greater flexibility of part-time hours and deregulation of
bargaining. Whether they will come into law remains to be seen, but it is unlikely to
come without more prolonged negotiation with interested parties and crossbench
Senators.
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