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Introduction
There are skills involved in drafting contracts. This paper provides tips to lawyers engaged
by clients to draft contracts for commercial transactions, or negotiate and settle proposed
contracts drafted by another party to the transaction.
Structure - recitals
The purpose of recitals is to explain the background to a contract. A recital may, among other
matters:
1. record the background to the transaction or matter for which the contract is needed;
2. set out the relationship of one party to another party;
3. set out the circumstances which led to the parties’ decision to enter into the contract;
4. record uncontested facts;
5. refer to a previous agreement that the current contract replaces or specify that the current
contract is part of a series of agreements; and
6. specify other documents which are part of the agreement between the parties, or which
should be referred to in interpreting the operative provisions below.
Since the purpose of a recital is to explain the background to a contract, it is not necessary to
include in the recitals information not necessary to understand the contract, or its operative
provisions.
A recitals section of a contract normally begins with one of the words “Whereas” or
“Recitals” or “Background”. Each recital should contain only one point or statement. Each
recital should have a separate paragraph number. A separate numbering system should be
used for recitals compared to the operative provisions of the contract.
Recitals are not intended to be legally binding. The recitals should not contain substantive
provisions which contain obligations.
Structure – operative provisions
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Where a contract has a section which contains recitals, it will also have a section which
contains the contract’s operative provisions. The operative provisions section of the contract
begins with a phrase such as “It is now agreed as follows”.
Structure – subheadings
In other than short contracts, subheadings in the section of the contract which contains
operative provisions will assist readers understand the contract and locate relevant provisions
of the contract.
Structure – definitions and defined terms
It is good practice, in other than short or simple contracts, to group all defined terms, together
with their definitions, in a separate “Definitions” clause. It is also good practice to indicate
throughout the document that a term has been defined, for example by beginning each
defined term with a capital letter or marking each defined term with an asterix. The meaning
or definition of each defined term should be considered carefully, so that it means exactly
what the parties want it to mean.
In short or simple contracts an alternative practice is to define a term when first used in the
contract, and then use the defined term in the remainder of the contract. An example from
the recitals section of a contract prepared to settle a dispute between parties is:
A On or about 16 March 2015 A Pty Ltd entered into a contract to purchase from B Pty Ltd
a property situated at 15 Smith Street, Bankstown (“the Transaction”).
B In April 2016 B Pty Ltd commenced a proceeding in the Supreme Court of New South
Wales (“the Proceeding”) against A Pty Ltd to set aside the Transaction.
C The parties to this deed have agreed to settle the Proceeding.
Defining terms assists the reader comprehend a contract by avoiding:
1. the repetition of long or complex phrases; and
2. ambiguity as to what is meant when a particular word is used.
Language – consistency in language and terminology
It is desirable that the language and terminology used in a contract is consistent through each
clause of the contract and, where the contract includes recitals, through the recitals. A simple
(and minor) example of inconsistency in language is where the contract between the parties is
described in some clauses of the contract as “this agreement” and in other clauses as “this
contract”. Other instances of inconsistency may lead to ambiguity in interpreting the contract
once signed and potential litigation between the parties.
Language – plain English rather than complex words
It is desirable that a contract is written in plain English, rather than in verbose, complex or
archaic language. Plain English includes:


the use of words with a clear and understandable meaning;
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the use of sentences and phrases within sentences which are not long and complex; and



the use of punctuation where appropriate.

These propositions do not detract from the fact that a contract should be drafted with
precision. Precise drafting is more likely to be achieved using plain English, rather than
verbose, complex or archaic language.
Language - less words rather than more
Where the rights or obligations of a party in respect of an issue can be drafted in clause with
(say) 10 words or alternatively 100 words, it is more effective to draft the clause in 10 words.
Language – consider dictionary definition of words if in doubt
Where two parties are negotiating the terms of a written contract, one party wishes to use a
word and the other party (or its lawyer) is uncertain of the meaning of the word, checking the
meaning of the word in a dictionary is a useful step in attempting to understand the meaning
or effect of the word. Courts, in cases involving disputes over the meaning or effects of
words in a contract, will usually consider and take into account the dictionary meaning.
Language – test for ambiguity
The English language is inherently ambiguous. Many terms of contracts contain some form
of ambiguity, even if minor and unlikely to result in a dispute between the parties. When the
lawyers for parties are negotiating the terms of a written contract, it is desirable that they test
the language for ambiguity. If an ambiguity exists which might result in a future or potential
dispute between the parties, the language can be amended at the drafting stage to avoid the
ambiguity.
Language – accurate terminology where appropriate


Example of sale of land – The sale of land typically involves the separate and distinct
steps of an exchange of contracts and, at a later point in time, completion of the contract.
If a contract places an obligation on a party at the time of “sale” of a parcel of land, it
may be unclear whether “sale” refers to the time of exchange of contracts or the time of
completion.



Example of “provide” or “send” v “receive” v “exchange” v “give” – A contract not
uncommonly places an obligation on one party (A) at the time or after A receives
property or money from the other party (B); or at the time or after B provides, sends or
gives the property or money to A; or upon an exchange occurring. The parties should
decide on the precise point in time that the obligation on A arises, and use accurate
language to express the point in time.



Example involving statutory scheme – Where a contract involves a transaction regulated
or affected by a statutory scheme, it may be prudent to use terminology, where
appropriate, consistent with the terminology used in the applicable statute or regulations.

Language – particular words or phrases
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The flier advertising this webinar states that the webinar will consider the meaning of the
following words:


“Notwithstanding” – see John Holland Construction and Engineering Pty Ltd v Majorca
Projects Pty Ltd (VSC, 27 July 1995) in which the court considered and applied the
dictionary meaning of “Notwithstanding” as meaning “without regard to or prevention by,
not the less for; nevertheless, all the same; although, in spite of the fact that”.



“For the avoidance of doubt” – In Eaton v Rare Nominees Pty Ltd (2019) 373 ALR 386
the Queensland Court of Appeal considered the phrase “For the avoidance of doubt” in a
contract”. The phrase, inserted by a party to ensure that it did not owe fiduciary duties to
another party involved in a joint venture, was held by the Court of Appeal to be effective
in achieving this purpose.



“Unless otherwise agreed” – There is nothing inherently problematic with parties to a
written contract including this phrase in a clause of the contract.

Content – date of contract
The date of a contract is the date on which the contract is signed by the parties. If the parties
sign on different dates, it is the date on which the last party signs. By convention, the date of
the contract is stated at the beginning of the contract text, above the names of the parties.
A contract need not commence on the date the parties sign. If the parties wish a contract to
commence on a later date, this may be stated in the contract. One way to do this is to include
an operative provision which states that the contract comes into effect on a specified date.
Content – determine client’s objectives
Where a lawyer is engaged by a client to draft a commercial contract in respect of a
transaction with another party, the lawyer should take detailed instructions from the client to
understand the terms the client wants to include in the contract. In connection with some
comments about contract drafting and negotiating strategy in the last section of this paper, it
is desirable to obtain the client’s instructions and understand the client’s objectives:
1. at the time of preparing the draft contract to provide to the other party for its review; or
2. if the other party’s lawyer prepared a first draft, at the time of reviewing and proposing
amendments to that first draft.
Content – consider scenarios and address them
In the course of drafting other than a short and simple contract, it is desirable that a party and
its lawyer consider potential scenarios and endeavour to ensure they are addressed to the
satisfaction of the party in the contract. Many contract disputes before the courts arise
because of the occurrence of an event not addressed by the express terms of the contract –
perhaps because the event was not considered by the parties and their lawyers in drafting the
contract.
It is impossible and costly for the parties to consider all scenarios in the course of drafting a
contract. For example, most commercial contracts drafted in 2018 and 2019, and intended to
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operate through 2020, would not have considered the scenario, throughout 2020, of a global
pandemic and lockdowns and restrictions on the movement and gathering of people imposed
by State and Territory governments in Australia. However, it remains desirable for a party
and its lawyer to at least consider potential scenarios to a reasonable extent.
Content – considering standard clauses from other agreements or templates is
encouraged, but beware mere copying and pasting
There is a multitude of classes or categories of contracts, for examples:


employment contracts;



contracts concerning land – such as sale of land, rent of land, mortgage of land;



contracts concerning businesses – such as sale of business, franchise agreement;



contracts concerning goods – such as sale or supply of goods, hire of goods, storage of
goods, carriage of goods;



building contracts;



contracts for lending money; and



insurance contracts.

Common issues arise in each class or category of contracts. Considering the terms of an
existing contract or template in the class or category is encouraged. However, it is
undesirable for a contract drafter to copy and paste a term from an existing contract or
template into the contract being drafted without thoughtful consideration. Matters to consider
include:
1. What was the purpose and effect of the term in the existing contract or template?
2. Do the parties to the contract being drafted want to include a provision with the same, or a
similar, purpose or effect?
3. If the answer to (2) is “yes”, it is necessary to modify the language of the term from the
existing contract or template so that it reads well with the language of the contract being
drafted.
Content – conditions precedent
Contracts are sometimes made on the basis that certain events must take place before the
contract will come into effect. For example, a building contract might be made conditional on
planning consent being obtained for the building works. If planning consent is not obtained,
the contract either will not come into effect or may be cancelled – depending on how the
condition is drafted.
Although the phrase “condition precedent” is generally understood as meaning that certain
events must occur before the contract comes into effect, another meaning is that during the
existence of a contract, unless some action is taken by one party, an obligation will not arise
for the other party.
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It is not necessary to use any particular form of words to create a condition precedent. In
order for the clause to be a condition precedent it will need to clearly state:
1. that one obligation must be performed before a second obligation can arise; or
2. that a second obligation arises or is performed in return for the first obligation (so that
only with the performance of the first obligation will there be any entitlement to the
second obligation).
Some matters to consider in drafting conditions precedents are:
1. Is the condition so vague as to be uncertain?
2. If a condition is not met, does the clause containing the condition state whether it is the
entire agreement or only certain clauses that do not come into effect?
3. Is there a time limit on the condition being met?
4. Does the contract specify what happens if a condition is not met?
5. Does the contract state whether either party has any obligation to try to ensure that a
condition is met?
Content – termination clause
The parties should consider whether they wish to include a term which allows one or more
parties to terminate the contract. In a contract containing obligations of a continuing nature,
one party will usually wish to be able to terminate the contract if specified circumstances
arise.
A termination provision in a contract will typically fall into one of the following categories:
1. termination by effluxion of time;
2. termination in the event of insolvency, etc of one of the parties;
3. termination for breach;
4. termination without cause, for example, allowing either party to termination the contract
at any time on 30 days’ notice;
5. termination as a consequence of the parties having a disagreement.
If the parties include a termination provision in the contract, the contract must also contain a
provision which deals with the consequences of termination, including the rights and
obligations of each party following termination.
Content - clause limiting or excluding liability
Many commercial contracts include provisions that seek to limit or exclude liability. Such
clauses come in a variety of forms. For example, they may seek to do the following:
1. exclude obligations that might otherwise be implied into contracts;
2. allow a party unilaterally to vary its obligations under the contract;
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3. limit a party’s remedies in the event of another party’s breach of contract – for example,
preventing the innocent party from terminating the contract;
4. impose restrictions on the circumstances in which a party may exercise contractual
remedies – for example, in a contract for sale of goods, requiring claims for damaged
goods to be made within seven days of delivery;
5. limit liability to a specified sum of money;
6. exclude liability for certain types of losses;
7. exclude liability altogether.
Clauses limiting or excluding liability are a means (together with warranties and indemnities)
of apportioning commercial risk between the contracting parties.
The courts tend to look more critically at clauses limiting or excluding liability than at other
types of contract clauses. The wording of such clauses is interpreted strictly. If the wording
is ambiguous, it will be interpreted against the interest of the party seeking to rely on it.
Some matters to consider in drafting clauses limiting or excluding liability are:
1. The clause should be drafted clearly and explicitly.
2. If the clause is to limit or exclude a party’s liability for a particular type of wrong by that
party, the wrong should be specified. For example, “The liability of A under this
agreement, whether for breach of contract, the tort of negligence, breach of statutory duty
or otherwise, is limited to ...”
3. If the clause is to limit or exclude a party’s liability for one or more categories of loss
suffered by the other party, the categories of loss should be clearly stated.
4. Consider limitations of liability rather than complete exclusions.
Content – indemnity clause
An indemnity is usually an undertaking given by one party (A) to another party (B) that A
will make good any losses suffered by B arising from claims made against B by a third party
in specified situations. An indemnity clause is a means (together with warranties and clauses
limiting or excluding liability) of apportioning commercial risk between the contracting
parties. A typical general indemnity is as follows:
[Party A] shall fully indemnify [Party B] against all actions, claims, costs, expenses and
damages brought against or suffered by [Party B] arising out of any breach of [the above
warranties].
Some matters to consider in drafting indemnity clauses are:
1. What should the indemnity cover? Typically, an indemnifier can provide an indemnity for
breach of specified warranties, negligent acts and other breaches, any use of goods or
services by the indemnified party, or breach of intellectural property rights of a third party
or the indemnified party.
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2. Should an indemnity extend to cover other persons, such as employees, agents or, where
the indemnified party is a corporation, directors, of the indemnified party?
3. Should the indemnity include restrictions on the action of the indemnified party when
there is a claim?
Content – force majeure clause
If a contract becomes impossible to perform, or is capable of performance only in a manner
substantially different from that originally envisaged, then in the absence of express provision
by the parties, further performance is excused under the common law doctrine of frustration.
The purpose of a force majeure clause is to:
1. define more precisely the circumstances in which a party to a contract can be excused
from performing its contractual obligations, if performance is hindered or made
impossible by circumstances beyond that party’s control; and
2. thereby control, modify or exclude the application of the common law doctrine of
frustration.
A commercial contract may include a force majeure clause under which the parties expressly
agree to exempt each other from performance of the contract or liability for breach of
contract where the failure to perform is due to factors beyond that party’s control. In effect,
the force majeure clause suspends the contract until the force majeure event is no longer in
operation. Typically, the clause will define what amounts to force majeure (either in general
terms or with a more or less exhaustive list of events) and provide that if force majeure
prevents a party from performing its obligations under the contract:
1. it is not liable or responsible for not performing its obligations because of the force
majeure event; and/or
2. the time or method of performance is varied or delayed; or
3. the contract is to be discharged with specified consequences.
Content – entire agreement clause
A contract between two parties may be formed by one written document, or by a number of
documents taken together, or by oral statements, or by a mixture of oral and written
statements. The purpose of an “entire agreement” clause is to state that all the terms of the
contract are contained within one written agreement between the parties to the contract. Such
a clause attempts to exclude other documents or oral statements from forming part of the
contract, such as exchanges of correspondence during the parties during contract negotiations
or statements made during the contract negotiations.
An example of an entire agreement clause is:
This agreement contains the whole agreement between the parties in respect of [subject
matter] and supersedes any prior written or oral agreement between them relating to
[subject matter], and the parties confirm that they have not entered into this agreement on
the basis of any representations that are not expressly incorporated in this agreement.
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Some matters to consider in drafting entire agreement clauses are:
1. Is an entire agreement clause appropriate? For example, if there has been an extensive
course of dealings between the parties, or particular representations outside the written
agreement are relevant to the terms of the deal between the parties, an entire agreement
clause will not be appropriate.
2. What will an entire agreement clause cover?
3. An entire agreement clause should not be relied on solely to exclude liability for
misrepresentation or breach of contract.
Content – clauses concerning choice of laws and choice of jurisdiction
A clause relating to law and jurisdiction indicates:
1. which legal system applies to a contract; and
2. if litigation commences in relation to the contract, the jurisdiction in which the dispute is
to be heard.
For contracts between a party in Australia and one or more parties outside Australia, the need
for this clause is obvious. For contracts between two parties in different States or Territories
of Australia, it is desirable to include this clause because:
1. legislative provisions affecting contracts may vary between States and Territories – an
example in New South Wales is the Contracts Review Act 1980 (NSW); and
2. if litigation commences – to make clear the jurisdiction in which the court proceeding is
to be commenced.
Content – good faith clause
For some classes or categories of contracts, it may be appropriate for the parties to consider
whether to include a clause which imposes an obligation of good faith on one or both parties,
such as:
Each party has a duty of good faith to the other in performing its obligations and exercising
its rights under the contract.
There are advantages and disadvantages in including in a contract a clause which imposes an
obligation of “good faith” on one or both parties. A disadvantage is that the content of the
obligation of good faith is uncertain – because the content of the obligation may turn on the
facts of a particular case; and, where a contract dispute ends up before the court, it is for the
court to decide whether the obligation of good faith has or has not been breached.
Uncertainty is undesirable in commercial contracts. An advantage in including such a clause
in a contract is that, if the parties attempt to include in the contract a clause in place of a good
faith clause which defines in more specific terms the parties’ obligations, first, it may be
difficult for the parties to reach agreement and, second, the clause may not cover the field of
events which may arise.
Content – best or reasonable endeavours clause
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For some classes or categories of contracts, it may be appropriate for the parties to consider
whether to include a term which imposes an obligation on a party to use best endeavours or
reasonable endeavours to achieve an objective of the contract.
There are advantages and disadvantages in including in a contract a clause which imposes an
obligation of “best endeavours” or “reasonable endeavours” on a party – similar to the
advantages and disadvantages in respect of a “good faith” clause.
Contract drafting and negotiation strategy
Where two parties to a commercial transaction are negotiating and drafting a contract, it is
desirable, from the perspective of a lawyer acting for one party, that the lawyer considers and
applies a negotiation strategy. Some aspects of a negotiation strategy are as follows:
1. Where the lawyer is responsible for preparing a first draft of the contract, the lawyer,
before finalising the draft, should endeavour to anticipate differences in commercial
position between the parties.
2. In relation to anticipated or actual differences in commercial position between the parties,
the lawyer should understand which differences are critical to his or her client, and which
are not.
3. The lawyer, with an understanding of which differences are critical to the client, may
draft a less important clause in a particular way in order to achieve the outcome desired
by the client in respect of a critical clause.
4. The lawyer, with an understanding of which differences are critical to the client, will be
selective in picking the clauses in respect of which to press the client’s position.
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