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Introduction:
1. Family Law battles are commonly laden with a high emotion. The nature of civil litigation
means that there is a dispute, an often-bitter contest. This is not your typical commercial
dispute one would see in a Supreme Court case. Nor a personal injury claim contested
in the District Court or the County Court. Nor a criminal case involving a State operated
Public Prosecutor and a defendant fighting for his or her liberty.
2. The completing litigants are former family members, people who in the past were
commonly deeply in love and then fell out of love.
3. Such high emotions can regretfully be aided and abetted by their lawyers, who are
commonly instructed to be “aggressive”. How often have you heard a new client say to
you when seeking family law representation: “I need someone who is aggressive”. (I
have been known to answer such a question with the answer, at least in my head: “Why
don’t go the local zoo and get a tiger?)
4. My experience has seen family lawyers in the pursuit of representing their clients,
especially during periods of negotiations, make unnecessary threats and behave
gratuitously aggressive.
5. This paper will provide family lawyers with tools to prevent encounter situations which
can turn toxic. This includes:
o

Back to basics: the professional courtesy rules and when to use them.

o

Crafting constructive correspondence and following client’s instructions.

o

Tone and content essentials.

o

What to do when you receive letters containing threats and time limits for
response.

o

Countering ambit claims.

o

Focusing on settlement and not the fight-solicitors modelling appropriate and
ethical behaviour.

o

Tips for cultivating good relationships with your opponent.

o

When it is time to make a complaint?
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Back to basics: the professional courtesy rules and when to use them:
6. We lawyers all have different personalities.
7. Some of us have a natural propensity to be emotionally affected by the issues in dispute
between the competing family law litigants. This is a common occurrence when family
law clients, who themselves maybe emotionally deeply affected by the domestic
circumstances and later stressful litigation, clutch to the services of their family lawyer,
and adopt a position where their legal representative is not just their family lawyer, but a
form of counsellor and an emotional bedrock for them.
8. A robust and fervent quest of one client’s interests may be all that stands between that
client and debacle. Nevertheless, your client’s interests, which may extend beyond the
law, may not equate to your interest as that client’s family lawyer. A civil litigation
advocate who loses objectivity or cannot remain in control, places both themselves and
their client at risk. Pouring fuel on an already deeply conflicted dispute is highly likely not
to not advance its resolution. Aside from damaging your own reputation, an
inappropriately aggressive or habitually discourteous family lawyer is less efficient. They
are not taken seriously and the resolution of their client’s problem becomes subsidiary to
squabbling and blazing the “war”.
9. The family lawyer needs to become detached from such emotions and focus his or her
attention on the task at hand: whether that be achieved through a successful result in the
courts, or to be achieved through a successful settlement by way of negotiations. From
my experience, the latter is particularly difficult. Engaging in negotiations with the other
side commonly requires a great deal of skill in being able to demonstrate appropriately
calm professionalism in what can become an emotionally volatile situation.
10. In my view a lawyer must always adopt a professional courteous and respectful manner
towards his or her opponent, and where relevant, unrepresented litigants. This is
especially in circumstances where one is aware that their own emotions can be easily
set off. In the context of exchanging with an opponent in negotiations, a family lawyer
needs to be as emotionally constrained as is possible.
11. Professional courtesy includes the capacity to listen carefully to the arguments
presented by your opponent and avoid interruptions. That in itself can require an
element of patience, particularly when the opponent maybe engaged in intentional or
otherwise filibustering commentary.

2

12. Professional courtesy also extends to being in a position to return telephone calls from
opponents, as well as responding in writing to relevant and necessary correspondence
and emails.
13. My emphasis on relevance and necessity in relation to correspondence and emails is
reflected on this observation:
14. I have been engaged in proceedings where solicitors having engaged in unnecessary
correspondence, often making lengthy commentary in relation to potential evidence and
facts associated with the case, which I believe are entirely unnecessary. It may be that
solicitor is engaged in such frequent correspondence for billing or budgeting purposes.
My view is that correspondence and emails should only be responded to where it is
clearly necessary to do so. It is not necessary in my opinion to respond to every letter
where such correspondence is simply a summary of that solicitor’s views on the potential
evidence based on instructions. And do not yourself write such letters or emails! They
are adverse and unprofessional.
15. I refer to a very helpful article “The Decline of Professional Courtesy” written for The
Lawyer Whisperer, and published in on 24 August 2016. The article presents 8 points for
lawyers to consider:
16. First, “Know Thyself”. Most lawyers are reactive, which creates inefficiencies with time
and productivity. Writing a list of your immediate tasks ahead makes you aware of your
responsibilities and will make you more mindful and tee you up to get organized.
17. Second, “Get Organized”. For a busy professional, the key to being successfully
courteous is time management.
18. Third, “Manage Expectations”. In the event that you are hit with a number of “to do’s”
and you cannot act immediately, let people know this-and when they can expect you to
take action. You still get courtesy credit for responding in a timely manner, even if you
need to delay your actions.
19. Fourth, “say No”. Saying no is an important part of maintaining boundaries and a
manageable slate so you can keep to your commitments.
20. Fifth, “Have Courage”. Sometimes it is easier to blow things off than to face a difficult
interaction. But if you owe another professional a response, or an explanation, have the
courage to give it to them.
21. Sixth, “Better Late Than Never”. You cannot do all things immediately. It is preferable to
act late than never. And do not forget the apology if you are late.
22. Seventh, “Treat Others How You Would Like To Be Treated”.
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23. Eighthly: “Do the Right Thing”. Doing the courteous things, the right thing.
Consequently, when your inner emotionally goes off, listen. And act accordingly. You will
feel better about yourself for doing so.
Crafting constructive correspondence and following client’s instructions:
24. As noted above, the family law client is a litigant who is commonly emotionally engaged
by very private situations, as well as suffering the additional added stress of intensive
Court litigation.
25. However, one cannot lose sight of the reality that we family lawyers face: Practitioners
from the very first day they start working as lawyers are advised by more senior lawyers,
as well from time-to-time education officers such as one would find at a College of Law,
to follow instructions from your client. My recollection from many years ago at the New
South Wales College of Law was that such advice was drummed into me in the
strongest possible terms by officers of the College.
26. May I say this: yes, it is important in a general sense that you follow instructions that
relate to matters associated with your client’s case. Those instructions must always of
course reflect any appropriate legal advice that you would have already given your client
prior to those instructions been given. If the instructions are highly problematic, the
instructions should be put in writing and you should advise your client in a letter about
your concerns associated with the instructions.
27. Adopting your client’s instructions however does not necessarily mean that you must
follow every single word that they wish to convey to you in a formal legal letter. In other
words, your correspondence should not represent a vehicle for your client to vent their
spleen about issues that might personally concern them.
28. It is my view that family law solicitors’ letters, especially addressed to opponents, should
be limited to being related to an absolute need basis. In other words, is there a need to
write this letter in the attempt to assist your client’s case? Such a need does not extend
to a recounting of events that may have occurred in the private life of your client, even if
such events may subsequently the transcribed in a sworn affidavit.
29. Letters based on client’s instructions should strictly be based on information that you
have received from your client, which, in the event of a likely factual dispute, is stated in
the letter to be an allegation, rather than a fact. It will be up to the Court to make findings
of facts when the matter comes to hearing.
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30. You should always avoid writing letters that are critical, (even if justified), of your
professional colleagues. I asked the question what is the point of such contents to a
professional letter? This would include letters attempts to belittle or humiliate a
professional colleague simply on the basis of one-upmanship. Also included would be to
criticize any perceived delays in responses to past correspondence, or observations you
may have of the competency of your professional colleague.
31. May I suggest that you rehearse what you have to say by making an outline or simply
listing the points you wish to emphasize. If you have difficulty enunciating your thoughts
in writing, you can always make your message more sophisticated language
subsequently in the finished version.
32. In addition, I would advise that you point out the purpose of the correspondence
immediately. If you are thanking someone for a service rendered, say so outright and
then go into details. If you are requesting service or clarification, do so at the outset.
33. It goes without saying that you should always use respectful language. If you are angry
or frustrated or disappointed, it is appropriate to write just that, but do not attack the
recipient or perhaps the law firm. Simply detail your grievances and state what you
would like the recipient to do to resolve the issue. Be confident and/or firm, but take care
that you do not come across as arrogant, condescending, or demanding. Most
importantly, be courteous.
34. Effective correspondence recognizes the proper point of view or emphasis. Rather than
making a blanket and perhaps inaccurate assumption, simply describe your experience
and stick to the facts. And there should be in no doubt about stated facts.
35. Although you should write in a professional tone, avoid stiffly formal wording. Use clear,
concise language that conveys your message. Spell out acronyms, eschew
abbreviations, and favor transparent terms over jargon and standard usage over slang.
36. You should monitor and minimize sentence and paragraph length. If the recipient
becomes fatigued because of overlong sentences and blocky paragraphs, or obtuse
language or error-ridden text, you are less likely to achieve the desired outcome.
37. It is always important to review your correspondence not only for errors, but also for
excessive length. A letter or email that continues for more than a few paragraphs of a
few lines each is likely to be a self-defeating message. Respect your recipient by
rereading your correspondence several times, looking for opportunities to make your
message more concise, omit redundancy, and eliminate superfluous content.
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Tone and content essentials:
38. To sum up, the tone of correspondence which involves you as a professional lawyer,
should be respectful to the recipient and indeed to his or her client.
39. The content should be relevant and to succinctly to the point
40. I should make reference to a decision of His Honour Judge Scarlett in Towers & Atkins
(No.2) [2015] FCCA 3537 (17 December 2015).
51. At paragraphs [18] and [19] above I commented unfavourably on the unnecessarily
aggressive and discourteous tone of the letter dated 21st August 2015 from the Mother’s
solicitors to the Father’s then solicitors, which was not met with the same discourtesy in
the Father’s solicitors’ letter in reply of 27th August.
52. Unfortunately, the Father’s solicitors’ soft answer did not turn away the wrath of the
Mother’s solicitors[25], who replied on 4th September 2015
…It seems that you have overlooked our client’s reasons for declining to provide the details of X’s
day-care centre to your client. We note that you do not deny that your client has stalked, harassed
and intimidated our client. We take this to be an admission by your client as to his conduct
towards our client.
If your client had asked our client for the information in a polite, constructive and nonconfrontational manner (and perhaps explained his reasons for making the request) our client
may have considered providing it.
X’s attendance at day-care during his time with our client is a day-to-day issue. It is not a major
long-term issue, for which the requirement for the parties to endeavour to make a joint decision
would apply. We presume that you have read section 65DAE of the Family Law Act
53. The Father’s solicitors replied on 8th September 2015 in a somewhat firm but not impolite
tone. In that letter they:






denied that their client had stalked, harassed or intimidated the mother;
reiterated their client’s reasons for seeking the information about the day care
centre;
disagreed with the Mother’s solicitors’ interpretation of the child’s attendance at
day care as being a “day to day issue”; and
advised that their client was moving to the (omitted); and
advised that their client would not stalk, harass or intimidate the Mother.

54. The Father’s solicitors then went on to re-state their client’s position
In relation to the final paragraph of your letter, we remind you that there is no basis upon
which your client may prevent ours from having involvement in X’s attendance at preschool
given the order in relation to shared parental responsibility, the case law and legislation. [27]
55. In the light of the decision made in these proceedings, the above paragraph may be seen
as somewhat prophetic.
56. The Father’s solicitors finished their letter with a paragraph in which they took exception
to the tone and content of the Mother’s solicitors of 4th September, saying
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In this matter, the Court has been somewhat critical of some “robust” exchanges between
practitioners. Your comment about s.65DAE is unhelpful and impolite. You can be assured of
our familiarity with the legislation. We urge you to refrain from such observations. [28]
57. The rebuke contained in the above passage was entirely deserved, in my view. The tone
and content of the correspondence from the Mother’s solicitors to the Father’s solicitors
was, as I said previously, discourteous and impolite. It is unacceptable for solicitors to
write to their professional colleagues in this way.
58. Lawyers may certainly advocate their client’s case with vigour, but they should not
descend to rudeness or snide remarks directed against their professional colleagues. The
sneering tone of the comment by the Mother’s solicitors that “we presume that you have
read section 65DAE of the Family Law Act” is not just rude. It is unacceptable.
59. It is the task of the lawyer to argue his or her client’s case in a reasoned and dispassionate
manner, without descending into personal invective against the lawyers appearing for the
other party. Vitriolic letters of this nature have no place in the practice of the law.
60. I would make these further points.
61. First, the solicitors for the Father at no time descended into aggressive and discourteous
correspondence with their opponents. Their letters remained polite but firm and the
rebuke contained in the final paragraph of their letter of 8thSeptember was appropriately
and courteously phrased.
62. Second, whilst Ms Ho appeared for the Mother in this matter, I am quite satisfied that she
is not the author of any of these letters that has caused the Court such concern. The
author appears to be another lawyer from that firm.
63. The firm of solicitors that acted for the Mother is a well-established firm of solicitors on
Sydney’s North Shore. Lawyers from that practice have appeared before me in this Court
and other Courts on numerous occasions over my career on the Bench since 1988. It is a
matter of regret that discourteous and unprofessional correspondence of this nature
should have emanated from a firm that has previously enjoyed such a good reputation.”

54. In reading this part of the Judgment, I wonder if anyone may now be reminiscing about
regretful letters you may have sent in the past. If you are, that is completely
understandable, particularly if written in the early period of your legal career.
55. What this Judgment illustrates is that not only are such letters likely to be unhelpful to
your client, it may impact on your reputation in the legal profession and subject you to
humiliation and perhaps a complaint to professional complaints body. It can lead to
Court officers such as Judges, not being prepared to rely on your submissions in future
cases you are involved in due to the poor reputation that may have been established.
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What to do when you receive letters containing threats and time limits for response:
56. My general advice is to ignore threats, as well as time limits as set out by fellow
professionals in solicitor’s correspondence.
57. Focusing on perceived threats, I always like to be reminded of the High Court decision of
Clyne v NSW Bar Association; (1960) 104 CLR 186.
58. This is an appeal from an order of the Full Court of the Supreme Court of the roll of
barristers of the State of New South Wales, on the ground that he has been guilty of
such grave professional misconduct as it showed him not to be a fit and proper person to
practice as a barrister. The struck off barrister was found to have engaged in a means of
intimidating an opposing solicitor into ceasing to act for a party in certain civil
proceedings. In opening the proceedings before a magistrate in open court, the former
barrister was found to have deliberately used the occasion to make a savage public
attack on the professional character of that opposition solicitor. He was found to have
made that attack in extravagant terms, alleging fraud, perjury and blackmail. The struck
off barrister was found to have known that he had no evidence to substantiate such
allegations. At the end of his opening before the Magistrate’s Court, he invited the man
whom he was prosecuting for a crime to defend himself before any evidence had been
given against him, and intimated that, if he were to cease to act for his client, the criminal
proceedings would have achieved their object and could be discontinued.
59. I refer to this passage of the High Court judgment:
18. The appellant was not content with building the baseless fabric which has been
described. He adorned it by extravagant characterizations of the most offensive and
damaging nature. A number of objectionable passages in his opening address are set
out in full in the judgment of Ferguson J. We need refer only to a few short passages.
Early in his opening he said : "The essence of the charge against the defendant is he
is using his own client as an instrument of blackmail against a wealthy man in the
hope of extracting money". After asserting that the defendant was in financial
difficulties, and referring to the equity suit, he said : "This suit was brought utterly
without any foundation or responsibility". He then said : "The alimony order which has
already been made we will establish was procured by fraud upon an affidavit prepared
by the defendant and with his knowledge sworn by Mrs. Jacombe, an affidavit which
was false". The proposals made by Mr. Jacombe in his letter of 6th September 1958
were, he said, "offers which no responsible solicitor could have failed to advise his
cleint to accept". Referring to the payments into Mrs. Jacombe's bank account, he said
: "Those moneys were paid to Mrs. Jacombe in such a way that she became a tool in
the hands of the defendant for the purpose of bringing proceedings against a wealthy
man". This was an accusation of the grossest possible professional dishonesty, and it
was deliberately made without the slightest foundation. "In conclusion" he said that
"all the difficulties between the informant and his wife can be settled on a basis that is
fair and equitable if Mrs. Jacombe had the advice of an independent and reputable
solicitor". Mr. Mann is a solicitor of forty years' standing, and the suggestion that he
was not an independent and reputable solicitor was entirely without foundation. Finally
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he said: "In conclusion, this is an informant who is regarded by the defendant as the
goose most likely to lay a large number of golden eggs if it is squeezed". (at p198)

60. Clyne’s case has been relied upon by subsequent authorities for the decades that
followed. For example, in Council of the New South Wales Bar Association v Howen [2007]
NSWADT, the NSW Administrative Decisions Tribunal noted:
“86 In Mr Mahony’s submission, it was no answer to the matters raised in the
Application that the Barrister was acting vigorously or fearlessly in the interests of his
client, Mrs X. It was still important that any submissions made by him were accurate. A
barrister making submissions that amounted to an attack on the reputation of another
person was bound to ensure their accuracy and to comply with these provisions of the
Barristers’ Rules. Not to do so could constitute professional misconduct or
unsatisfactory professional conduct, as was illustrated by Clyne v New South
Wales Bar Association and by the Tribunal’s decisions in New South Wales Bar
Association v di Suvero [2000] NSWADT 194 and New South Wales Bar Association v
Brezniak [2004] NSWADT 154 at [71 – 74]. It was not relevant in this situation, as the
Tribunal pointed out in di Suvero at [164], that the barrister held a subjective view that
what he said was true. In the present case, the Barrister, like the respondent in di
Suvero, ‘lost objectivity and became too personally involved in his client’s cause’ (see
the judgment at [174]).”

61. In light of these above authorities, I will answer the vex question as to when to complain
later in this paper.
62. Time limitations in litigation are by way of convention set by the Court. There is a very
good reason why. Litigation involves time management factors. Herein there is a
common community complaint about time delays in Court procedures. The Court is
charged to manage timetables.
63. Litigation is also by nature a battle between sides. Once an opponent in litigation choses
to set a time limitation in correspondence, particularly if the time period is unmanageable
and unrealistic, just ignore it and endeavour where necessary to respond as soon as you
practically can. Obviously, you need to factor in matters such as whether a Court event
date is soon to arrive, and a timely response is germane to such how soon is the future
Court event.
64. The critical reason why you should ignore time periods dictated by an opponent is that
you can be submerging into an unnecessary power imbalance between you and your
opponent. This is plainly not in the interest of your client.

Countering ambit claims another game playing
65. In negotiation, an ambit claim is an extravagant initial demand made in expectation of an
eventual counter-offer and compromise.
66. Schedule I of the Family Law Rules 2004 states:
9

General
(1) Each prospective party to a case in the Family Court of Australia is required to
make a genuine effort to resolve the dispute before starting a case by:
(a) participating in dispute resolution, such as negotiation, conciliation,
arbitration and counselling;
(b) exchanging a notice of intention to claim and exploring options for settlement
by correspondence; and
(c) complying, as far as practicable, with the duty of disclosure.
…………………….
(7) Parties must not:
(a) use the pre-action procedures for an improper purpose (for example, to
harass the other party or to cause unnecessary cost or delay); or
(b) in correspondence, raise irrelevant issues or issues that may cause the other
party to adopt an entrenched, polarised or hostile position.
(8) The court expects parties to take a sensible and responsible approach to the preaction procedures.
…………………….
Pre-action procedures
(2) Each prospective party must:
(a) cooperate for the purpose of agreeing on an appropriate dispute resolution
service; and
(b) make a genuine effort to resolve the dispute by participating in dispute
resolution.
(3) If the prospective parties reach agreement, they may arrange to have the
agreement made binding by filing an Application for Consent Orders.
(4) Before filing an application, the proposed applicant must give to the other party
(the proposed respondent) written notice of his or her intention to start a case if:
(a) there is no appropriate dispute resolution service available to the parties;
(b) a party fails or refuses to participate in dispute resolution; or
(c) the parties are unable to reach agreement by dispute resolution.
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(6) The proposed respondent must, within the nominated time, reply in writing to the
notice under subclause (4), stating whether the offer is accepted and, if not, setting out:
(a) the issues in dispute;
(b) the orders to be sought if a case is started;
(c) a genuine counter-offer to resolve the issues; and
(d) the nominated time (that is at least 14 days after the date of the letter) within
which the claimant must reply.

67. It is a common occurrence when negotiating for a party to make an offer of settlement
which is plainly outside an appropriate likely result.
68. It takes discipline not let such a perceived ambit claim emotionally unsettle you in the
course of negotiations.
69. Particularly when you are dealing with an experienced family law practitioner, it may be
appropriate to speak with each other frankly and indicate, regardless of the instructions
you are receiving, whether or not you should discuss in say a property dispute, what is
the appropriate range of a predictable outcome.
70. I also believe that one should be honest in conceding to an opponent the limits of how
far you can go with instructions from your client. Ultimately and regretfully, not every
case is capable of a settlement resolution and requires a Court or Arbitration to
determine the dispute. There is no point in dancing around for hours negotiations if it is
highly unlikely that the completing parties will ever reach an agreement.
Focusing on settlement and not the fighting- solicitor modelling appropriate and
ethical behaviour:
71. The best model that I advise is to:


Stay calm and professional with everyone around you. Staying calm can be a great
challenge not just with your opponent but your client.



Be respectful to your opponent, and never show uncontrollable anger.



If there is a mediator, show deference to her or him, and allow her or him to manage
the process.



Listen to your opponent as well as your client, and avoid interrupting. This can be an
enormous challenge if emotions are high.
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Be well prepared to advance the claim on behalf of your client as if you were
advocating in open Court.



That said, do not devote all your energies (and emotions) to an argument.
Consideration towards a compromise should be a priority.



Relying on instructions, pick the best aspects of your client’s case, and conversely
be prepared to concede parts of the claim that could be subject to compromise



Do not overtly pressure your client to settle. Persuading your client to settle should
be conducted with subtly. It is in my view a great skill to be able to convince one’s
client to settle without showing unnecessary pressure.



If your client instructs you to settle for terms that you do not believe are in her or his
best interests, you could consider obtaining written instructions

Tips for cultivating good relationships with your opponent:
72. I would recommend:


Rely to their first name rather than the overly formalize surname.



A passing comment about a subject you may share a common interest, perhaps
something in the news, but is not related to the case, can be a great ice breaker.



Listen and avoid interruptions.



Be aware that, hopefully, your opponent is also under instructions and they are doing
a job. Do not take things personally.



Share your knowledge respectfully and in the context of “without prejudice” privilege
negotiations. When you share your knowledge, you are also empowering others to
reach a compromised settlement.



Create open lines of communication. Be open to feedback.

When it is time to make a complaint?
73. It is important before a lawyer considers making a complaint to realise that you are not
representing a client in making the complaint. The various Legal Services authorities
around Australia promote complaints to be made by member of the public. It is very
much a consumer-friendly process. Complainants are not legally represented.
74. Putting more bluntly, you don’t get paid for making a complaint and you certainly should
not charge a client for making a complaint.
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75. Further, the making of a complaint and the subsequent investigation can be time
consuming and represents to you, in effect, pro bona work.
76. If a lawyer chooses to make a complaint, it really should be based upon a deep concern
that a fellow lawyer has behaved in such a way that they conduct should be made
accountable.
77. Before leaping into such fire, it is important that you are properly versed in what are the
ethical standards that have been undermined that would require the making of a
complaint:
78. “Unsatisfactory professional conduct” is commonly defined
"conduct (whether consisting of an act or omission) occurring in connection with the practice
of law that falls short of the standard of competence and diligence that a member of the public
is entitled to expect of a reasonably competent lawyer". (See: Legal Profession Uniform Law

(NSW) 2014 (LPUL) _
79. Conduct that may be capable of being unsatisfactory professional conduct includes:


Threatening or abusive behaviour.



Failure to comply with an undertaking.



Poor advice and representation.



Serious delay.



Non-disclosure of costs.



Minor breach of the Solicitors Conduct or Practice Rules or confidentiality.

80. The only one of the above that might attract a solicitor’s complaint probably lies in the
first bullet point above. That said, the threatening or abusive behalf would need to be
fairly severe and unambiguous.
81. The next and more serious level is what is deemed as professional misconduct.
Professional misconduct is defined under the LPUL as either:
"unsatisfactory professional conduct which involves a substantial or consistent failure to
reach or maintain a reasonable standard or competence and diligence or conduct happening
in connection with the practice of law or otherwise that would, if established, justify a finding
that the lawyer is not a fit and proper person to engage in legal practice".
82. Conduct that may be capable of being professional misconduct includes:



Gross overcharging



Conflicts of interest



Acting contrary to instructions
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Misleading or dishonest conduct in or outside court



Misappropriation of trust money



Conduct outside the practice of law, for example, being convicted of a serious
criminal offence, a tax offence or an offence involving dishonesty or being
disqualified from managing or being involved in the management of a corporation
under the Corporations Act.

83. Misleading or dishonest conduct in or outside court would particularly need to be a
consideration for a solicitor to make a complaint. That said, it is essential that the
complainant/solicitor has the evidence to support such a complaint.
84. It would be my advice not to proceed with such a complaint until the litigation process
has come to a conclusion. If you proceed during the middle of the litigation, you may be
accused of inappropriately using the vehicle of the complaints process to facilitate your
client’s court case.
85. I should also mention that the authorities have clearly determined that not all negligent
acts of a lawyer amount to unsatisfactory professional conduct or professional
misconduct warranting disciplinary action.
Neil Jackson
Frederick Jordan Chambers. Tele: O410403965
11 February 2021
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